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NEW SECTION. Sec. 5. This act is necessary for the immediate pres-
ervation of the public peace, health, and safety, the support of the state
government and its existing public institutions, and shall take effect
immediately.

Passed the Senate March 13, 1981.

Passed the House April 9, 1981.

Approved by the Governor April 17, 1981.

Filed in Office of Secretary of State April 17, 1981.

CHAPTER 27

[Engrossed Senate Bill No. 3158]
TORT ACTIONS——PRODUCT LIABILITY——CONTRIBUTORY
NEGLIGENCE——CONTRIBUTION

AN ACT Relating to tort actions; amending section 2, chapter 138, Laws of 1973 1Ist ex. sess.
and RCW 4.22.020; creating new sections; adding new sections to Title 7 RCW as a new
chapter thereof; adding new sections to chapter 4.22 RCW as a part thereof; and repeal-
ing section 1, chapter 138, Laws of 1973 Ist ex. sess. and RCW 4.22.010.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Section 1. PREAMBLE. Tort reform in this state
has for the most part been accomplished in the courts on a case-by—case
basis. While this process has resulted in significant progress and the harsh-
ness of many common law doctrines has to some extent been ameliorated by
decisional law, the legislature has from time to time felt it necessary to in-
tervene to bring about needed reforms such as those contained in the 1973
comparative negligence act.

The purpose of this amendatory act is to enact further reforms in the
tort law to create a fairer and more equitable distribution of liability among
parties at fault.

Of particular concern is the area of tort law known as product liability
law. Sharply rising premiums for product liability insurance have increased
the cost of consumer and industrial goods. These increases in premiums
have resulted in disincentives to industrial innovation and the development
of new products. High product liability premiums may encourage product
sellers and manufacturers to go without liability insurance or pass the high
cost of insurance on to the consuming public in general.

It is the intent of the legislature to treat the consuming public, the
product seller, the product manufacturer, and the product liability insurer
in a balanced fashion in order to deal with these problems.

It is the intent of the legislature that the right of the consumer to re-
cover for injuries sustained as a result of an unsafe product not be unduly
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impaired. It is further the intent of the legislature that retail businesses lo-
cated primarily in the state of Washington be protected from the substan-
tially increasing product liability insurance costs and unwarranted exposure
to product liability litigation.

NEW SECTION. Sec. 2. DEFINITIONS. For the purposes of sections
2 through 7 of this amendatory act, unless the context clearly indicates to
the contrary:

(1) PRODUCT SELLER. "Product seller” means any person or entity
that is engaged in the business of selling products, whether the sale is for
resale, or for use or consumption. The term includes a manufacturer,
wholesaler, distributor, or retailer of the relevant product. The term also
includes a party who is in the business of leasing or bailing such products.
The term "product seller” does not include:

(a) A seller of real property, unless that person is engaged in the mass
production and sale of standardized dwellings or is otherwise a product
seller;

(b) A provider of professional services who utilizes or sells products
within the legally authorized scope of the professional practice of the
provider;

(c) A commercial seller of used products who resells a product after use
by a consumer or other product user: PROVIDED, That when it is resold,
the used product is in essentially the same condition as when it was ac-
quired for resale; and

(d) A finance lessor who is not otherwise a product seller. A "finance
lessor” is one who acts in a financial capacity, who is not a manufacturer,
wholesaler, distributor, or retailer, and who leases a product without having
a reasonable opportunity to inspect and discover defects in the product, un-
der a lease arrangement in which the selection, possession, maintenance,
and operation of the product are controlled by a person other than the
lessor.

(2) MANUFACTURER. "Manufacturer” includes a product seller who
designs, produces, makes, fabricates, constructs, or remanufactures the rel-
evant product or component part of a product before its sale to a user or
consumer. The term also includes a product seller or entity not otherwise a
manufacturer that holds itself out as a manufacturer.

A product seller acting primarily as a wholesaler, distributor, or retaile
of a product may be a "manufacturer” but only to the extent that it designs,
produces, makes, fabricates, constructs, or remanufactures the product foi
its sale. A product seller who performs minor assembly of a product in ac-
cordance with the instructions of the manufacturer shall not be deemed a
manufacturer. A product seller that did not participate in the design of a
product and that constructed the product in accordance with the design
specifications of the claimant or another product seller shall not be deemed
a manufacturer for the purposes of section 4(1)(a) of this amendatory act.
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(3) PRODUCT. "Product” means any object possessing intrinsic value,
capable of delivery either as an assembled whole or as a component part or
parts, and produced for introduction into trade or commerce. Human tissue
and organs, including human blood and its components, are excluded from
this term. ’

The "relevant product” under sections 2 through 7 of this amendatory
act is that product or its component part or parts, which gave rise to the
product liability claim.

(4) PRODUCT LIABILITY CLAIM. "Product liability claim” in-
cludes any claim or action brought for harm caused by the manufacture,
production, making, construction, fabrication, design, formula, preparation,
assembly, installation, testing, warnings, instructions, marketing, packaging,
storage or labeling of the relevant product. It includes, but is not limited to,
any claim or action previously based on: Strict liability in tort; negligence;
breach of express or implied warranty; breach of, or failure to, discharge a
duty to warn or instruct, whether negligent or innocent; misrepresentation,
concealment, or nondisclosure, whether negligent or innocent; or other claim
or action previously based on any other substantive legal theory except
fraud, intentionally caused harm or a claim or action under the consumer
protection act, chapter 19.86 RCW.

(5) CLAIMANT. "Claimant” means a person or entity asserting a
product liability claim, including a wrongful death action, and, if the claim
is asserted through or on behalf of an estate, the term includes claimant's
decedent. "Claimant" includes any person or entity that suffers harm. A
claim may be asserted under sections 2 through 7 of this amendatory act
even though the claimant did not buy the product from, or enter into any
contractual relationship with, the product seller.

(6) HARM. "Harm" includes any damages recognized by the courts of
this state: PROVIDED, That the term "harm" does not include direct or
consequential economic loss under Title 62A RCW.

NEW SECTION. Sec. 3. SCOPE. (1) The previous existing applicable
law of this state on product liability is modified only to the extent set forth
in sections 2 through 7 of this amendatory act.

(2) Nothing in sections 2 through 7 of this amendatory act shall prevent

the recovery of direct or consequential economic loss under Title 62A
RCW.

NEW SECTION. Sec. 4. LIABILITY OF MANUFACTURERS. (1)
A product manufacturer is subject to liability to a claimant if the claimant's
harm was proximately caused by the negligence of the manufacturer in that
the product was not reasonably safe as designed or not reasonably safe be-
cause adequate warnings or instructions were not provided.

(a) A product is not reasonably safe as designed, if, at the time of man-
ufacture, the likelihood that the product would cause the claimant's harm or
similar harms, and the seriousness of those harms, outweighed the burden
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on the manufacturer to design a product that would have prevented those
harms and the adverse effect that an alternative design that was practical
and feasible would have on the usefulness of the product.

(b) A product is not reasonably safe because adequate warnings or in-
structions were not provided with the product, if, at the time of manufac-
ture, the likelihood that the product would cause the claimant's harm or
similar harms, and the seriousness of those harms, rendered the warnings or
instructions of the manufacturer inadequate and the manufacturer could
have provided the warnings or instructions which the claimant alleges would
have been adequate.

(c) A product is not reasonably safe because adequate warnings or in-
structions were not provided after the product was manufactured where a
manufacturer learned or where a reasonably prudent manufacturer should
have learned about a danger connected with the product after it was manu-
factured. In such a case, the manufacturer is under a duty to act with re-
gard to issuing warnings or instructions concerning the danger in the
manner that a reasonably prudent manufacturer would act in the same or
similar circumstances. This duty is satisfied if the manufacturer exercises
reasonable care to inform product users.

(2) A product manufacturer is subject to strict liability to a claimant if
the claimant’s harm was proximately caused by the fact that the product
was not reasonably safe in construction or not reasonably safe because it did
not conform to the manufacturer's express warranty or to the implied war-
ranties under Title 62A RCW.

(a) A product is not reasonably safe in construction if, when the product
left the control of the manufacturer, the product deviated in some material
way from the design specifications or performance standards of the manu-
facturer, or deviated in some material way from otherwise identical units of
the same product line.

(b) A product does not conform to the express warranty of the manu-
facturer if it is made part of the basis of the bargain and relates to a mate-
rial fact or facts concerning the product and the express warranty proved to
be untrue.

(c) Whether or not a product conforms to an implied warranty created
under Title 62A RCW shall be determined under that title.

(3) In determining whether a product was not reasonably safe under this
section, the trier of fact shall consider whether the product was unsafe to an
extent beyond that which would be contemplated by the ordinary consumer.

NEW SECTION. Sec. 5. LIABILITY OF PRODUCT SELLERS
OTHER THAN MANUFACTURERS. (1) Except as provided in subsec-
tion (2) of this section, a product seller other than a manufacturer is liable
to the claimant only if the claimant's harm was proximately caused by:

(a) The negligence of such product seller; or

(b) Breach of an express warranty made by such product seller; or
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(c) The intentional misrepresentation of facts about the product by such
product seller or the intentional concealment of information about the
product by such product seller.

(2) A product seller, other than a manufacturer, shall have the liability
of a manufacturer to the claimant if;

(a) No solvent manufacturer who would be liable to the claimant is
subject to service of process under the laws of the claimant's domicile or the
state of Washington; or

(b) The court determines that it is highly probable that the claimant
would be unable to enforce a judgment against any manufacturer; or

(¢) The product seller is a controlled subsidiary of a manufacturer, or
the manufacturer is a controlled subsidiary of the product seller; or

(d) The product seller provided the plans or specifications for the man-
ufacture or preparation of the product and such plans or specifications were
a proximate cause of the defect in the product; or

(e) The product was marketed under a trade name or brand name of the
product seller.

NEW SECTION. Sec. 6. RELEVANCE OF INDUSTRY CUSTOM,
TECHNOLOGICAL FEASIBILITY, AND NONGOVERNMENTAL,
LEGISLATIVE OR ADMINISTRATIVE REGULATORY STAND-
ARDS. (1) Evidence of custom in the product seller's industry, technologi-
cal feasibility or that the product was or was not, in compliance with
nongovernmental standards or with legislative regulatory standards or ad-
ministrative regulatory standards, whether relating to design, construction
or performance of the product or to warnings or instructions as to its use
may be considered by the trier of fact. (2) When the injury—causing aspect
of the product was, at the time of manufacture, in compliance with a spe-
cific mandatory government contract specification relating to design or
warnings, this compliance shall be an absolute defense. When the injury-
causing aspect of the product was not, at the time of manufacture, in com-
pliance with a specific mandatory government specification relating to de-
sign or warnings, the product shall be deemed not reasonably safe under
Section 4(1) of this amendatory act.

NEW SECTION. Sec. 7. LENGTH OF TIME PRODUCT SELLERS
ARE SUBJECT TO LIABILITY. (1) USEFUL SAFE LIFE. (a) Except
as provided in subsection (1) (b) hereof, a product seller shall not be subject
to liability to a claimant for harm under sections 2 through 7 of this amen-
datory act if the product seller proves by a preponderance of the evidence
that the harm was caused after the product's "useful safe life” had expired.

"Useful safe life" begins at the time of delivery of the product and ex-
tends for the time during which the product would normally be likely to
perform or be stored in a safe manner. For the purposes of sections 2
through 7 of this amendatory act, "time of delivery” means the time of de-
livery of a product to its first purchaser or lessee who was not engaged in
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the business of either selling such products or using them as component
parts of another product to be sold. In the case of a product which has been
remanufactured by a manufacturer, "time of delivery" means the time of
delivery of the remanufactured product to its first purchaser or lessee who
was not engaged in the business of either selling such products or using
them as component parts of another product to be sold.

(b) A product seller may be subject to liability for harm caused by a
product used beyond its useful safe life, if:

(i) The product seller has warranted that the product may be utilized
safely for such longer period; or

(i) The product seller intentionally misrepresents facts about its
product, or intentionally conceals information about it, and that conduct
was a proximate cause of the claimant's harm; or

(iii) The harm was caused by exposure to a defective product, which
exposure first occurred within the useful safe life of the product, even
though the harm did not manifest itself until after the useful safe life had
expired.

(2) PRESUMPTION REGARDING USEFUL SAFE LIFE. If the
harm was caused more than twelve years after the time of delivery, a pre-
sumption arises that the harm was caused after the useful safe life had ex-
pired. This presumption may only be rebutted by a preponderance of the
evidence.

(3) STATUTE OF LIMITATION. Subject to the applicable provisions
of chapter 4.16 RCW pertaining to the tolling and extension of any statute
of limitation, no claim under sections 2 through 7 of this amendatory act
may be brought more than three years from the time the claimant discov-
ered or in the exercise of due diligence should have discovered the harm and
its cause.

NEW SECTION. Sec. 8. EFFECT OF CONTRIBUTORY FAULT.
In an action based on fault seeking to recover damages for injury or death
to person or harm to property, any contributory fault chargeable to the
claimant diminishes proportionately the amount awarded as compensatory
damages for an injury attributable to the claimant's contributory fault, but
does not bar recovery. This rule applies whether or not under prior law the
claimant's contributory fault constituted a defense or was disregarded under
applicable legal doctrines, such as last clear chance.

NEW SECTION. Sec. 9. "FAULT" DEFINED. "Fault” includes acts
or omissions, including misuse of a product, that are in any measure negli-
gent or reckless toward the person or property of the actor or others, or that
subject a person to strict tort liability or liability on a product liability
claim. The term also includes breach of warranty, unreasonable assumption
of risk, and unreasonable failure to avoid an injury or to mitigate damages.
Legal requirements of causal relation apply both to fault as the basis for li-
ability and to contributory fault.
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A comparison of fault for any purpose under sections 8 through 14 of
this amendatory act shall involve consideration of both the nature of the
conduct of the parties to the action and the extent of the causal relation
between such conduct and the damages.

Sec. 10. Section 2, chapter 138, Laws of 1973 Ist ex. sess. and RCW
4.22.020 are each amended to read as follows:

The ((neghgence)) contributory fault of one ((maritat)) spouse shall not
be imputed to the other spouse or the minor child of the spouse to ((the
marrtageso—as—tobar)) diminish recovery in an action by the other spouse
((to—the—marrtage)) or the minor child of the spouse, or his or her legal
representative, to recover damages ((froma—thtrd—party)) caused by ((meg=
tigence)) fault resulting in death or in injury to the person or_property,
whether separate or community, of the spouse. In an action brought for
wrongful death, the contributory fault of the decedent shall be imputed to
the claimant in that action.

NEW SECTION. Sec. 11. NATURE OF LIABILITY. If more than
one person is liable to a claimant on an indivisible claim for the same inju-
ry, death or harm, the liability of such persons shall be joint and several.

NEW SECTION. Sec. 12. RIGHT OF CONTRIBUTION. (1) A right
of contribution exists between or among two or more persons who are joint-
ly and severally liable upon the same indivisible claim for the same injury,
death or harm, whether or not judgment has been recovered against all or
any of them. It may be enforced either in the original action or by a sepa-
rate action brought for that purpose. The basis for contribution among lia-
ble persons is the comparative fault of each such person. However, the court
may determine that two or more persons are to be treated as a single person
for purposes of contribution.

(2) Contribution is available to a person who enters into a settlement
with a claimant only (a) if the liability of the person against whom contri-
bution is sought has been extinguished by the settlement and (b) to the ex-
tent that the amount paid in settlement was reasonable at the time of the
settlement.

(3) The common law right of indemnity between active and passive tort
feasors is abolished.

NEW SECTION. Sec. 13. ENFORCEMENT OF CONTRIBUTION.
(1) If the comparative fault of the parties to a claim for contribution has
been established previously by the court in the original action, a party pay-
ing more than that party's equitable share of the obligation, upon motion,
may recover judgment for contribution.

(2) If the comparative fault of the parties to the claim for contribution
has not been established by the court in the original action, contribution
may be enforced in a separate action, whether or not a judgment has been
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rendered against either the person seeking contribution or the person from
whom contribution is being sought.

(3) If a judgment has been rendered, the action for contribution must be
commenced within one year after the judgment becomes final. If no judg-
ment has been rendered, the person bringing the action for contribution ei-
ther must have (a) discharged by payment the common liability within the
period of the statute of limitations applicable to the claimant's right of ac-
tion against him and commenced the action for contribution within one year
after payment, or (b) agreed while the action was pending to discharge the
common liability and, within one year after the agreement, have paid the
liability and commenced an action for contribution.

NEW SECTION. Sec. 14. EFFECT OF SETTLEMENT AGREE-
MENT. (1) A party prior to entering into a release, covenant not to sue,
covenant not to enforce judgment, or similar agreement with a claimant
shall give five days' written notice of such intent to all other parties and the
court. The court may for good cause authorize a shorter notice period. The
notice shall contain a copy of the proposed agreement. A hearing shall be
held on the issue of the reasonableness of the amount to be paid with all
parties afforded an opportunity to present evidence. A determination by the
court that the amount to be paid is reasonable must be secured. If an
agreement was entered into prior to the filing of the action, a hearing on the
issue of the reasonableness of the amount paid at the time it was entered
into may be held at any time prior to final judgment upon motion of a
party.

(2) A release, covenant not to sue, covenant not to enforce judgment, or
similar agreement entered into by a claimant and a person liable discharges
that person from all liability for contribution, but it does not discharge any
other persons liable upon the same claim unless it so provides. However, the
claim of the releasing person against other persons is reduced by the
amount paid pursuant to the agreement unless the amount paid was unrea-
sonable at the time of the agreement in which case the claim shall be re-
duced by an amount determined by the court to be reasonable.

(3) A determination that the amount paid for a release, covenant not to
sue, covenant not to enforce judgment, or similar agreement was unreason-
able shall not affect the validity of the agreement between the released and
releasing persons nor shall any adjustment be made in the amount paid be-
tween the parties to the agreement.

NEW SECTION. Sec. 15. APPLICABILITY. (1) This amendatory act
shall apply to all claims arising on or after the effective date of this amen-
datory act.

(2) Notwithstanding subsection (1) of this section, sections 12 and 13 of
this amendatory act shall also apply to all actions in which trial on the un-
derlying action has not taken place prior to the effective date of this amen-
datory act, except that there is no right of contribution in favor of or
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against any party who has, prior to the effective date of this amendatory
act, entered into a release, covenant not to sue, covenant not to enforce
judgment, or similar agreement with the claimant.

NEW SECTION. Sec. 16. LEGISLATIVE DIRECTIVE. (1) Sections
2 through 7 of this amendatory act are added to Title 7 RCW as a new
chapter thereof.

(2) Sections 8 and 9 and 11 through 15 of this amendatory act are add-
ed to chapter 4.22 RCW,

NEW SECTION. Sec. 17. REPEALER. Section 1, chapter 138, Laws
of 1973 Ist ex. sess. and RCW 4.22.010 are each hereby repealed.

NEW SECTION. Sec. 18. SEVERABILITY. If any provision of this
amendatory act or its application to any person or circumstance is held
invalid, the remainder of the act or the application of the provision to other
persons or circumstances is not affected.

Passed the Senate March 3, 1981.

Passed the House April 9, 1981.

Approved by the Governor April 17, 1981.

Filed in Office of Secretary of State April 17, 1981.

CHAPTER 28

[Senate Bill No. 3168]
FOREST FIRE SUPPRESSION ASSESSMENT RATE——ACCOUNT BALANCE
AN ACT Relating to assessment of forest lands for fire suppression purposes; and amending

section 8, chapter 207, Laws of 1971 ex. sess. as last amended by section 11, chapter 67,
Laws of 1979 ex. sess. and RCW 76.04.515.

Be it enacted by the Legislature of the State of Washington:

Section 1. Section 8, chapter 207, Laws of 1971 ex. sess. as last amend-
ed by section 11, chapter 67, Laws of 1979 ex. sess. and RCW 76.04.515
are each amended to read as follows:

There is created a landowner contingency forest fire suppression account
which shall be a separate account in the general fund. This account shall be
for the purpose of paying emergency fire costs incurred or approved by the
department in the suppression of forest fires. When a determination is made
that the fire was started by other than a participating landowner operation,
moneys expended from this account in the suppression of such fire shall be
recovered from such general fund appropriations as may be available for
emergency fire suppression costs. Moneys spent from this account shall be
by appropriation. The department shall transmit to the state treasurer for
deposit in the landowner contingency forest fire suppression account any
moneys paid out of said account which are later recovered, less reasonable
costs of recovery, which moneys may be expended for purposes set forth
herein during the current biennium, without reappropriation.
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